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1. Recommendations 
1.1. Australia should have a Bill of Rights to protect the fundamental human rights of all individuals 

in the country. This Bill of Rights should fully implement the totality of the international human 
rights instruments to which Australia is a party, with all their checks and balances.  

1.2. The Australian Law Reform Commission, in their 2015 report on Traditional Rights and 
Freedoms stated that there are no Commonwealth laws that ‘significantly encroach on 
freedom of religion in Australia’.1 In light of the ALRC findings, no further legislation to protect 
‘religious freedom’ seems either needed or warranted. The only major thing that has 
happened since then is that we now have marriage equality and no one’s freedom to believe 
what they want has been affected by that. 

1.3. There is no ‘hierarchy of rights’ under accepted practice or international law. The United 
Nations Human Rights Committee has made it very clear that all human rights need equal 
protections. 

1.4. To introduce new legislation that gives additional rights and privileges to a particular sector of 
the community goes against the legal, political and social basis of the Commonwealth of 
Australia; that all individuals are equal under the law. All people should be bound by and 
entitled to the same benefits and protections under the law equally. 

1.5. Current exemptions extended to religious organisations must be removed. The right of 
freedom of religion or belief are only the right of the individual; they are not the right of 
organisations and corporations. 

1.6. Failing that, any religious organisation that receives public funding to supply a public service, 
whether that be a hospital, a homeless shelter, a school or any other public/social service, 
must not be allowed to access religious exemptions in the provision of those services. 

1.7. There is no religious compulsion for religious organisations to run schools, hospitals or other 
public services. To make them follow the same laws everyone else needs to follow whilst 
providing these services is not denying them their ‘religious freedom’. They can simply stop 
running schools, hospitals and other public services. Other, secular, organisations can take 
over providing these public services utilising the government funding that the religious 
organisations currently access. 

1.8. Religion can be a wonderful, positive and very personal thing. However, some people simply 
wish to discriminate against other people, and religion is an easy way of validating that 
discrimination. That is why people tend to cherry-pick the sacred texts. This discrimination 
must not be allowed. 

1.9. A person’s gender identity and/or sexual orientation are not valid reasons to give a person 
less rights to protections from discrimination than other members of the community. 

1.10. Many religious privileges are not extended to other sections of the community, or to 
adherents of minority religions or belief systems. This imbalance needs immediate correction. 

1.11. Male genital mutilation should only be performed on minors in cases of medical 
necessity.  

1.12. Aboriginal and Torres Strait Islander religions and beliefs should have special 
protections due to the history of their negation since colonisation. 
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2. Summary 

The Church of the Flying Spaghetti Monster Australia (the Australian Church) believe that the basic 

right of all people in Australia to realise their full potential and participate fully in society can only be 

achieved when all people, whatever their backgrounds, ethnicity, creed, religion, colour, orientation, 

nationality or home planet receive equality of opportunity and treatment in all areas of life. The best 

and most effective way to ensure all fundamental rights are protected would be the enactment of a Bill 

of Rights. 

It is a matter of concern that current religious exemptions are more worried with gender identity and/or 

sexual orientation than protecting a person’s right to non-discrimination.  It is almost as if some 

religious organisations are completely obsessed with what a person’s gender is, how people use their 

genitals and how they conduct their private lives. We would like to respectfully tell those organisations 

what is in other people’s underwear is none of their business and does not make them any less worthy 

of having the same fundamental human rights as anyone else. 

Australia needs a Bill of Rights and when this Bill of Rights is implemented, in the context of protecting 

religious freedom or belief, there needs to be a clear distinction made between those practices that 

are an essential part of adherence or obligation to a particular religion or belief and those practices 

that are merely permissible under the teachings of a particular religion or belief. It must be 

remembered that the scope of freedom of religion or belief is not without limits. There is an element of 

objectivity required by demonstrating that a situation does not automatically fall within ‘religion or 

belief’ simply by assertion of such. 

The Australian Church recognises that people can be at their best and at their worst in relation to 

religion. Religious faith is one of the most potent agents for good and for evil in the lives of people. 

Extreme caution must be used to ensure that protections of religious freedoms and beliefs cause no 

harm to the Australian community. In a multicultural society such as Australia it is important that 

provisions be made to ensure that people are able to practise their religion or belief, whether that be 

theistic, non-theistic or atheistic, and most vitally that any practice of religion or belief does not infringe 

upon the fundamental individual human rights of others.  

Below, you will find our thesis on why everything we have stated in the above paragraphs is true. We 

even did research and stuff!2 

3. Who we are 

We are a fast growing, but minority, religious group who believe in equality, freedom, safety and 

acceptance of everyone. We believe in celebrating the fact that each one of us is here. We believe 

that what any number of consenting adults do in their own time is none of our business. We believe 

we have a religious calling to point out and correct any bigotry we witness. We believe it is a really 

wonderful thing to want to help your fellow humans, and that when it comes to improving another’s 

quality of life, every small advancement is precious. 

4. Bill of Rights 

This entire discussion about religious freedom could easily be addressed by simply enacting an 

Australian Bill of Rights. Ultimately, instead of many differing discrimination Acts, a Bill of Rights must 

be considered as the only logical way to implement international human rights instruments. Australia is 

one of the few democracies without such a document protecting the rights of people who are in this 

country. There are many good examples of how these sorts of Charters work in practice, for instance 

the European Convention on Human Rights and the Canadian Charter of Rights and Freedoms. Both 
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of these documents have been in existence over many years, so evidence of how they have worked in 

practice and any amendments that were required over time can be easily studied as a basis for an 

Australian Bill of Rights. 

The Australian Church believes there is a need for federal legislation to implement international 

human rights law. However, the implementation of any international treaty to which Australia is a party 

requires the implementation of the entire document, not just cherry-picked parts, to ensure that all 

fundamental human rights are protected. Any legislation must fully comply with relevant international 

treaties, covenants and declarations on fundamental rights including, but not limited to:  

 The entirety of the Universal Declaration of Human Rights (UDHR); 

 The entirety of the International Covenant on Civil and Political Rights (ICCPR); 

 The entirety of the Covenant on the Elimination of Discrimination Against Women 

(CEDAW); 

 The entirety of the Convention on the Rights of the Child (CROC); 

 The entirety of the United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP); 

 The entirety of the Declaration on the Elimination of All Forms of Intolerance and of 

Discrimination Based on Religion or Belief (Elimination of Intolerance Declaration); 

 The entirety of the Protection Against Violence and Discrimination Based on Sexual 

Orientation and Gender Identity Resolution (Gender Resolution); and 

 The entirety of the Right and Responsibility of Individuals, Groups and Organs of Society to 

Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms 

Declaration (Right and Responsibility Declaration). 

However, ensure that they only allow protections of religious freedoms as far as those protections do 

not infringe upon others’ rights, especially in relation to women, children, the LGBTIQ+ community, 

and Indigenous people and include both freedom of religion and freedom from religion in any 

discrimination protections. 

Cherry-picking must remain a pastime to be done to the sacred texts by religious adherents, and not a 

pastime to be done by government legislators whilst implementing international human rights 

instruments. People want and deserve a clear separation between the Church and the State in 

Australia. Theocracies, from a historical perspective along with some outstanding current examples 

worldwide, are generally not a lot of fun for people who are not adherents of the ‘chosen’ belief 

system. 

Conclusion: It is about time Australia caught up to the rest of the world and had a Bill of Rights. A Bill 

of Rights is needed, and it needs to include all the checks and balances of international human rights 

instruments. 

5. Defining ‘religion and belief’ 

Article 18 of the UDHR, Article 18 of the ICCPR and article 1.1 of the Elimination of Intolerance 

Declaration all use the expression ‘freedom of thought, conscience and religion’. However, and most 

importantly, the phrase ‘or belief’ is also used in these instruments, with the drafting history of the 

Elimination of Intolerance Declaration indicating broad international agreement that ‘religion or belief’ 

encompasses theistic, non-theistic and atheistic beliefs.3 These interpretations are broad enough to 
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encompass the many, varied belief systems, including Pastafarianism, and to include the spirituality 

prominently found in Aboriginal and Torres Strait Islander beliefs and religions. 

The UN Human Rights Committee have always adopted a broad interpretation of ‘freedom of religion 

or belief’ as covering freedom of theistic, non-theistic and atheistic beliefs and the freedom not to 

subscribe to any of these beliefs. The Committee have made statements upon the scope of ‘religion 

and belief’ in relation to the ICCPR Article 18 clearly expressing this definition.4 

The Committee has pointed out that the ICCPR ‘does not permit any limitations whatsoever on the 

freedom of thought and conscience or on the freedom to have or adopt a religion or belief of one’s 

choice’.5 These freedoms are protected unconditionally and without hierarchy.6 United Nations 

Rapporteurs have also taken the view that ‘religion or belief’ encompasses theistic, non-theistic and 

atheistic beliefs.7 

The High Court has also noted that ‘the guarantees in s 116 of the Australian Constitution would lose 

their character as a bastion of freedom if religion were so defined as to exclude from its ambit minority 

religions out of the main streams of religious thought.’8 Whilst the Australian Constitution does give the 

Commonwealth power to make laws with respect to external affairs, it must be remembered that this 

Head of Power only enables the Commonwealth to make a law implementing an international treaty 

provided the law gives effect to the terms of the instrument in a reasonably appropriate and 

proportional way.9 Therefore, the term ‘religion and belief’ must be implemented in the broadest 

possible manner. 

Conclusion: The term used in any implementation must be ‘religion or belief’ and it must be 

interpreted as broadly as possible to protect theistic, non-theistic, and atheistic beliefs, as well as 

protecting the right to hold none of these beliefs. 

6. Religious freedom 

From a historical perspective, freedom of religion has been used to refer to the tolerance of different 

theological systems of belief, while freedom of worship has always been defined as freedom of 

individual action. So religious freedom means that an individual can, without oppression, believe and 

worship, or alternately, practise freedom from belief and worship, as they wish. They can change their 

beliefs or their religion at any time; and they can associate with others to express their beliefs. 

Religious freedom is not the right to interfere with others’ rights to manifest their beliefs, nor a right to 

discriminate against other people. Religious freedom is not the freedom, based on one's own religious 

beliefs, to refuse services to others, to denigrate others, to restrict the civil rights of others, or to force 

your own beliefs and practices upon them. As the High Court has held, ‘General laws to preserve and 

protect society are not defeated by a plea of religious obligation to breach them’.10 

Instead of having anti-discrimination legislation under multiple pieces of differing legislation, an Act 

that was analogous to the British Equality Act would bring all types of anti-discrimination under one 

piece of legislation. We would like to point out that the British Equality Act implicitly removes any 

exemptions from organisations that engage in government funded public duties. This brings us to our 

next point. 

Conclusion: Religious freedom means that an individual can, without oppression, believe and 

worship, or alternately, practice freedom from belief and worship, as they wish. It is not a right to 

discriminate against other people. Religious freedom is NOT the freedom to discriminate. 
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7. Individual rights 

Both historically, and in the rights outlined in international instruments, these are rights of individuals. 

As such, they are not applicable and should not be applied to organisations or institutions. The only 

exception to this is the rights of Indigenous people, who have the right to pursue their human rights as 

a collective under UNDRIP. 

Despite these rights being individual rights, we have the strange situation in Australia of religious 

exemptions only seeming to apply to religious organisations and not to individuals. Individuals can 

access some protections, but not the exemptions to discriminate based on their own personal 

beliefs.11 

The Australian Church believes that the present situation would seem to go against history and the 

intent of international law. Therefore, all religious organisations and institutions should be removed 

from being able to access the religious privilege offered by the current exemptions to the anti-

discrimination laws. Human rights, including the right to freedom of religion, are purely individual rights 

and should only apply to people as individuals. 

Conclusion: Please read what the UDHR and ICCPR actually say on human rights. Human rights are 

individual rights and must not be extended to institutions or businesses. 

8. Rights hierarchy 

Freedom of religion and belief has never been unconditional. It is just one of a larger body of human 

rights and any consideration concerning an individual's right to religious freedom or belief must 

certainly examine acceptable limits on its expression in so far as it adversely impacts others’ rights 

and does not discriminate.12  

The United Nations Human Rights Committee has made it very clear that all human rights need equal 

protections and that the unconditional protection of freedom of religion and belief do not apply to 

manifestations of religion or belief which may be made subject to limitations for defined purposes 

under both the ICCPR and the Elimination of Intolerance Declaration.13  

In the 1998 Human Rights Commission report on Article 18 of the ICCPR, Chris Sidoti wrote that the 

state needed to protect the right to non-discrimination and equality,14 and he continued on to point out 

that only fundamental aspects of religious belief should be considered for protections, not merely 

permissible aspects.15  

The Australian Church would also like to point out that when looking at ‘religious beliefs’ a careful 

distinction must be made between what is a genuine ‘religious conviction’ and what is a ‘cultural 

conviction’. The nature of religious belief also means that adherents of differing beliefs believe things 

that are directly contradictory to each other. While some may believe in the inherent ‘sinfulness’ of 

what is in someone’s underwear, another may believe that people are created in different 

manifestations by their deity to teach about tolerance, acceptance and love for their fellow human. It 

would seem difficult to justify discrimination based on gender identity and/or sexual orientation as 

being a ‘religious conviction’ of Christianity when many Christians do not seem to have a religious 

basis within their faith communities of exclusion of members based on gender identity and/or sexual 

orientation. Importantly, there is a considerable difference between having the ‘freedom of religion’ to 

believe that people are inherently unworthy because of their gender identity and/or sexual orientation 

and the manifestation of that belief into an action that deliberately discriminates against such persons. 
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Conclusion: There is no ‘hierarchy of rights’ – all rights must be checked and balanced against each 

other. This is also known as - your ‘rights’ are not more worthy than my ‘rights’, and you are not more 

special than, or better than, anyone else. 

9. Discrimination by individuals 

Recent calls for certain individuals to have the ‘right’ to discriminate in the supply of goods and 

services on the right of ‘religious freedom’ are quite frankly absurd and immoral. We would like to 

know if it would simply be religious adherents who can ‘legally discriminate’ against women and the 

LGBTIQ+ community. Alternatively, would we have the situation become farcical and dangerous as:  

 A person leaving a particular faith was legally discriminated against by other members of that 

religious community for upsetting their religious sensibilities? 

 A Hindu business owner in a rural town refusing service to a farmer who raises cattle for 

slaughter because slaughtering cattle upsets their religious sensibilities? 

 A Jewish person legally being able to refuse to bake and sell a cheese and bacon roll to a non-

Jewish person, even though they work at an atheist’s bakery because it upsets their religious 

sensibilities? 

 A Muslim business owner or service provider being legally allowed to refuse service to a 

disabled person who utilises a service dog because it upsets their religious sensibilities? 

 A person legally refusing services to a person because of the colour of their skin or the religion 

they follow, because to provide services would hurt their religious sensibilities? 

Or, once again, are we just going to be discriminating against one criteria, that being gender? It is 

completely immoral to continue discrimination against women and the LGBTIQ+ community, it would 

be completely outrageous to start extending these ‘rights to discriminate’ even further in a modern, 

civilised society. 

What is also absurd is the idea that a person who owns a business should have more rights and be 

exempted from the same laws that must be followed by every other individual in society. To do such a 

thing would make an ‘elite’ part of society who would not be being treated equally by the law, because 

they would be above it. To do such a thing goes against the very foundation of our social, political and 

legal system that is based upon the Rule of Law. Everyone in this country should be bound by and 

entitled to the same benefits and protections under law. Any situation where the Rule of Law is being 

ignored is both dangerous and inherently immoral. A bit like the situation we presently have with 

religious organisations being able to legally discriminate against individuals based upon their genitalia 

and how they conduct their private lives. 

Conclusion: Please stop focusing on genitalia to discriminate against people. We live in what is 

supposed to be a just, fair, and secular society where it would be inherently wrong to give one sector 

of the population greater rights than other sectors simply based upon what those people believe. No 

one should be above the law. 

10. The Paradox of Tolerance 

Tolerance of difference is a fine ideal, but complete tolerance is, in principle, completely illogical and 

therefore irrational. Complete tolerance requires society to tolerate even intolerance. Thus, if a person 

is preaching or practising intolerance, the tolerant person cannot speak out against what the intolerant 

person is doing, since speaking out against intolerance would itself be an act of intolerance. In other 
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words, the principle of tolerance requires us to grant intolerant people the right to be intolerant. This is 

obviously self-contradictory, since tolerance cannot condone what it specifically is in contradiction of. 

This comes from the paradoxical position that a society that tolerates everything will become intolerant 

due to the intolerance being tolerated. A perfect society would run smoothly, with each individual 

accepting the similarities and differences between and amongst all members. However, in reality this 

approach does not work, so an ideal society should be tolerant of everything except intolerance. 

Therefore, there is a need to reject and outlaw intolerance that leads to discrimination against certain 

subsets of the population.  

When deciding which group will not be tolerated, account needs to be taken of the actual harm 

caused. This means weighing up the effects of allowing certain types of discrimination to occur in 

society. The paradox of tolerance acknowledges that some speech should not be protected precisely 

because allowing it to go forward promotes the destruction of the basis of free speech. It may 

normalise the idea that people of colour should have fewer rights than white people, that homosexual 

people should have fewer rights than heterosexual people, that disabled people should have fewer 

rights than able-bodied people. Clearly, this situation cannot be tolerated. 

Although freedom of speech, conscience and belief should have certain protections, it should never 

protect speech or actions that cause actual harm to another. Having your ‘religious sensibilities’ 

offended is quite different to having a discriminatory practice condoned because it is aimed at a 

certain arbitrary feature of another human, such as their ethnicity, gender, orientation or disability. 

Freedom of thought, conscience and belief are quite different to direct discrimination against another. 

Any exemptions or limitations should have regard to the health of the community as a whole and not 

allow arbitrary discrimination that would serve to divide our diverse society. 

Conclusion: Intolerance must not be tolerated. Let us have some logic and common sense. 

11. Protecting dignity 

For many years, the notion of religious freedoms in Australia has been fiercely contested in ‘the extent 

to which it is lawful for religious groups to discriminate’ through the operation of ‘religious exemptions’ 

in anti-discrimination legislation, most notably those in relation to gender.16 Having such broad 

religious exemptions is in direct defiance of the Covenant on the Elimination of Discrimination against 

Women (CEDAW). 

Religious exemptions to anti-discrimination legislation exist at the intersection between competing 

values. Whilst they do affirm the importance of the right to religious liberty, which is protected by 

numerous domestic and international legal instruments,17 religious exemptions to anti-discrimination 

legislation seem to place the values of religious freedom above the right to be treated equally and not 

be discriminated against. As Andrew Altman notes, ‘claims of religious liberty are frequently made by 

persons who wish to engage in activities that appear to amount to discrimination.’18 This leaves the 

unenviable task to governments and the law to attempt to maintain a balance by ‘restricting ... liberty 

for the sake of upholding, perhaps even promoting, equality’.19 

As anti-discrimination laws have moved their attention from access and distribution to self-identity, the 

right to religious freedom and the right to live free from discriminatory actions and behaviours have 

come into conflict more often.20 In requiring both sides to argue which particular right should be given 

greater freedom, the present gender based anti-discrimination legislation entrenches this appearance 

of direct opposition of these rights. The Racial Discrimination Act 1975 (Cth) finds balance in a much 

more non-conflicting way by legislating against acts that are likely to ‘offend, insult, humiliate or 
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intimidate’,21 but providing for broad, public interest-based exemptions.22 In this way, it manages to 

sustain a balance between robust public debate and the need to protect marginalised or 

disadvantaged groups from hate speech23 on a case-by-case basis. 

The Australian Church advocates that any exemptions in any other anti-discrimination legislation 

follows the Racial Discrimination Act example of being broad and public interest based, adjudicated on 

a case-by-case basis. However, the Australian Church believes that in addition to protecting the 

human rights of women, and due to the history in Australian society of discrimination and 

marginalisation, there are two specific marginalised minority groups that are in need of ‘special 

consideration’ when it comes to the balancing of fundamental human rights. The first of these groups 

are the LGBTIQ+ community. The second group, Aboriginal and Torres Strait Islanders, will be 

discussed later. 

Conclusion: People are not pawns or collateral damage; they are human beings, deserving of the 

same rights as everyone else. Any present religious exemptions in anti-discrimination legislation must 

be changed to broad public interest based exemptions.  

12. Gender and gender identity 

Personal gender identity and sexual orientation are ‘complex and multifactorial, involving genetic, 

hormonal, psychosocial and other contributing factors’.24 They are not a mental health issues,25 or 

‘lifestyle choices’. However, discrimination remains a critical issue, especially amongst those who 

discriminate on gender and gender orientation grounds, because this behaviour in itself reinforces to 

them that women and LGBTIQ+ people are less worthy of fundamental rights than other people are. 

When people accept that one group is less worthy of rights than another, this type of thinking can 

become entrenched in a society. Just look at the Rohingya or West Papuan people and their current 

plight for a recent example of that. 

Several overseas and local studies have identified various health risks found to affect sexual and 

gender minorities in a disproportionate manner.26 There are higher rates of depression, anxiety and 

mood disorders27 and suicide attempts,28 overall.29 Contributing factors to these disproportionate 

numbers include stigma, discrimination, bullying and risk of violence. Studies have found that 

LGBTIQ+ people have suffered from verbal harassment, family gossip, fear of being in public, family 

exclusion, rejection by friends, and feeling like the police refused to protect them.30 Additionally, many 

have suffered discrimination such as eviction, job loss, denial of medical services, physical or sexual 

assault, and even death.31  

While it would seem common sense, it should be pointed out clearly that the right to personal identity 

would be of little value if that right cannot be affirmed and embraced in a public context,32 which is the 

effect of broad religious exemptions in gender based anti-discrimination legislation. In the case of 

Christian Youth Camps Ltd v Cobaw Community Health Service Ltd33 Redlich JA explicitly stated that 

Cobaw Community Health Services’ objectives of protecting people’s ‘self-worth and personal dignity’ 

are of ‘intrinsic value’.34 

Dignity is at the core of equality and that is observed in several international jurisdictions;35 the 

Canadian Supreme Court has held that the concept of dignity ensures ‘equal recognition’ for all 

members of society, who are all ‘equally deserving of concern, respect and consideration.’36 In the 

Basic Law of the Federal Republic of Germany (the Constitution of Germany), respect for human 

rights is expressed as dependent on respect for dignity: Article 1 states that ‘human dignity shall be 

inviolable’, and from this derives the existence of ‘inviolable and inalienable’ human rights.37 
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It seems incredibly difficult to validate the concept that religious beliefs barring interracial marriage 

would not justify an exemption from the racial discrimination law, but the religious belief that gender 

identity and/or sexual orientation is ‘sinful’ would justify an exemption from gender based 

discrimination law.38 The simple fact of the matter is that maintaining religious exemptions in gender 

based anti-discrimination law is about continuing misogyny, homophobia, and stigmatisation of a 

minority group; it is not about religious freedom.  

Australian civil law is directed against less serious harms than criminal law. Religious organisations 

are subject to these laws too; they cover for example, ‘intentional infliction of emotional distress’.39  

However, the same cannot be said for gender based anti-discrimination law.40 It seems inherently 

difficult to justify treating the interest of being free from discrimination based on gender identity and/or 

sexual orientation and the discrimination’s consequent assault on a person’s dignity as less worthy of 

protection than the interests underpinning Australian civil laws. Any assertion that gender based 

discrimination causes less harm than other civil wrongs both overestimates the harm caused by civil 

wrongs and underestimates the harm caused by gender based discriminatory acts.41  

The disproportionate and severe health issues amongst LGBTIQ+ people is attributable to the 

‘widespread stigma, perpetuated by centuries of ignorance, and in an environment of institutionalised 

and legalised discrimination; they are not the de novo consequences of expressing non-heterosexual 

and non-conforming gender identities.’42 To look after the LGBTIQ+ community we must remove 

religious exemptions that are causing them harm. Actual, documented harm is being caused by the 

continuance of these exemptions that allow stigmatisation and discrimination. Removing exemptions 

will assist the Australian community as a whole through greater acceptance of diversity, lowering the 

very real cost to people of the negative effects of stigmatisation and discrimination and the financial 

and resource costs of the additional health care needs this is causing. We need to stop harming 

people. 

Conclusion: Gender based discrimination causes actual harm to people. Religious exemptions to 

anti-discrimination legislation must be revoked. Same = same - it does not matter what a person’s 

gender identity and/or sexual orientation, or how they conduct their private life, they all deserve the 

same rights. 

13. Religious exemptions 

There are thousands of different religions, so by logical conjecture, not all of them can be ‘right’ 

because they all believe different things.43 This does not make those beliefs ‘wrong’ but it also does 

not make them ‘special’; it actually makes them rather unimportant in relation to each other and in the 

great scheme of things. We are pretty sure that quite a few of them also state that ‘only God can 

judge’ so we would encourage all religious people to take note of that and stop being so judgemental. 

It is absolutely none of your business what a person’s gender identity and/or sexual orientation is, and 

absolutely none of your business what they do, as long as they do it with other consenting adults. 

In Australia, legal religious exemptions exist for faith-based schools, hospitals, welfare and housing 

services, that directly discriminate against people based on their sexual orientation, gender identity, 

intersex status or even their marital status. We have the unacceptable situation where students can be 

expelled, staff can be fired, and essential services for vulnerable people can be refused to someone 

because of gender identity and/or sexual orientation, and how they choose to conduct their private life 

with other consenting adults.44 

Any consideration of religious freedom must be properly balanced against the need for universal 

human rights protections, principally the right to be protected by anti-discrimination legislation, but also 
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rights of privacy, freedom of expression and association. The current religious exemptions and 

exceptions in gender based anti-discrimination law at both State and Commonwealth levels diminish 

the appropriate coverage of universal anti-discrimination protections.  Religious exemptions on any 

grounds should be specifically limited to those circumstances where there is a specific religious 

element to employment or the provision of goods and services; this should be the same as having 

inherent requirements and genuine occupational qualifications.  

Conclusion: Your personal religious beliefs are just simply NOT that ‘special’. Others’ rights to 

privacy, freedom of expression, belief and association are just as important. 

13.1. Gender based discrimination 

There are no ‘religious exemptions’ in the Racial Discrimination Act, however, under the Sex 

Discrimination Act 1984 (Cth) (SDA) - that states it is unlawful to discriminate  against  a  person  on  

the  basis  of  a  person’s  sex,  sexual  orientation, gender identity, intersex status, marital or 

relationship status, pregnancy, breastfeeding, and family responsibilities45 - there are religious 

exemptions: 

 s23(3)(b), which allows discrimination in the provision of accommodation by religious 

bodies; 

 s37, which allows discrimination in the ordination or appointment of priests, ministers of 

religion or members of any religious order, the training or education of persons seeking 

ordination or appointment, the appointment of persons to perform religious duties or 

functions, and any other act or practice of a body established for religious purposes that  

‘conforms to the doctrines, tenets or beliefs of that religion or is necessary to avoid injury to  

the religious susceptibilities of adherents of that religion’; and 

 s38, which allows discrimination by educational institutions established for religious 

purposes in relation to the employment of staff and the provision of education and training, 

provided that the discrimination is in ‘good faith in order to avoid injury to the religious 

susceptibilities of adherents of that religion’. 

This means that a religious school may lawfully choose not to employ a pregnant, unmarried teacher 

in circumstances where this would be discriminatory conduct for a non-religious organisation.46 It 

becomes even more bizarre when the reason for her pregnancy may well be because she was unable 

to access proper contraception from the pharmacy because the pharmacist had a religious objection 

to dispensing them, or because her doctor had a religious objection and would not prescribe them to 

her. 

The area in which blanket exemptions have proved particularly problematic is in relation to protection 

from discrimination for LGBTIQ+ people, although other individuals may also experience 

discrimination based on sex, marital or relationship status, pregnancy or age. The continued general 

exemptions for religious organisations limit equality under the law with respect to anti-discrimination 

protection, and they are based solely on gender identity and/or sexual orientation and how a person 

conducts their private life. This sounds utterly ridiculous because it is utterly ridiculous. 

This is a fundamentally critical issue in the context of the increased outsourcing of government 

functions to religious organisations, especially in the areas of education, health, aged care, 

recreational services and community services. Religious organisations also provide many other 

publically subsidised services to the public and, as such, religious exemptions can have a significant 

impact on the ability of people, including women and LGBTIQ+ persons, to find and remain in work, or 

access essential services. While s37(2) of the SDA now specifically removes Commonwealth funded 
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aged care from the exemption, religious organisations are major employers and service providers in 

Australia. This aged care exemption was removed under the justification that ‘when such services are 

provided with tax payer dollars, it is not appropriate for providers to discriminate in the provision of 

those services’.47 We heartedly agree with this statement, and think it should be extended to all 

sectors where public services are subsidised with taxpayer dollars. 

It is unacceptable that religious organisations are not subject to the same laws as other significant 

employers and organisations. As a general principle, religious organisations should be required to 

adhere to a degree of accountability that reflects their level of participation in employment and other 

public services, which is an area of public life clearly covered by anti-discrimination law.  Religious 

exceptions need to be constructed in a manner that appropriately recognises the religious/secular 

divide and balances the right to equality with rights to freedom of thought, religion and belief. 

Limiting religious exemptions to those circumstances where there is a specific religious element to 

employment strikes an appropriate balance between religious rights and freedoms.  We support 

continued exceptions where a religious body employs a person as a priest, minister of religion or in a 

capacity directly related to the promotion of that worldview. The Australian Church ourselves believe 

the ultimate head of the Australian Church must be a person who understands the difference between 

teal and fuchsia.48 However, there should not be general religious exemptions for religious bodies for 

simply any acts and practices. It should be unlawful to discriminate against a school librarian hired by 

a religious organisation on the grounds of their gender identity and/or sexual orientation and marital 

status. Gender identity and/or sexual orientation and marital status have no relevance on the person’s 

ability to lend books, knowledge of the Dewey Decimal system or ability to assist a student with an 

enquiry.  

We would encourage the Government to narrow the focus of current religious exemptions to bring 

them into line with the approach to exemptions taken for all other employers and service providers. As 

Starke J opined in 1943, an individual’s freedom to act upon their religious beliefs is constrained by 

the right of other members of society to protection against ‘unsocial actions or actions subversive of 

the community itself.’49 

In today’s world of high unemployment, it is not as simple as having a person find another position in a 

secular institution if a religious institution disapproves of their gender identity and/or sexual orientation 

or how they conduct their private life. The stark reality is that people require employment to be able to 

eat, pay for somewhere to live and cover household bills. People should not have to be forced to 

conform to doctrines they do not adhere to due to fear they will become unemployed. Threats to their 

job security such as those made to over 180,000 people by some leaders of the Catholic Church in 

2017 are an unacceptable situation,50 and a shocking display of religious privilege and fear mongering. 

If people lose their jobs, they may be forced to attempt to access welfare services provided by 

religious organisations that will once again discriminate against them. This situation goes against 

ICCPR Article 18.2 that states, ‘No one shall be subject to coercion which would impair his freedom to 

have or to adopt a religion or belief of his choice.’ 

Australia has a high percentage of religious schools in the education sector; such schools are 

receiving substantial Federal and State government funding. This gives religious organisations an 

inordinate amount of influence and the opportunity to impose their beliefs and judgements on people 

who do not share them. Under the current system, religious schools have threatened the employment 

of teachers who identify as LGBTIQ+ and have neglected to support LGBTIQ+ students.51 If the 

Australian government permits this discrimination to continue, then it is denying equal rights to both 

employees of religious schools and vulnerable young students.  
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The Australian Church believes that there is a vital societal need to maintain the public/private divide. 

It must be demarcated to state that religious freedoms can only apply as far as the point that the 

religious beliefs of one person or group do not negatively impact upon other people and society 

generally.52 General religious exemptions given to religious organisations are directly contrary to the 

protections specified in UDHR, ICCPR, CEDAW, CROC, the Elimination of Intolerance Declaration, 

and the Gender Resolution.  

13.2. Tax 

Currently, religious organisations receive tax-exempt status due to the public benefit *presumed* to be 

derived from the advancement of religion within the Charities Act 2013. Religious organisations are 

exempt from the Goods and Services Tax, income tax, fringe benefits tax at the Federal level; land 

tax, stamp duty, payroll tax and car registration at the State level; rates, and some power and water 

charges. Religious institutions cannot be considered ‘taxpayers’ and as such they should not get to 

have a say in law making and politics. They are not citizens and they are not even contributing to the 

cost of running our society. In fact, they are costing the rest of us money. It is utterly ludicrous that 

Australians who do not have religious beliefs are subsidising the exemption of the organisations of 

those that do.  

The Australian Church believes that the advancement of religion, in and of itself, should not be 

recognised as an approved charitable purpose. As a religious organisation ourselves we object to 

these tax exemptions and refuse to utilise them. While many religions do engage in charitable 

activities that genuinely benefit the wider public that should allow them tax exemptions, others do not 

and should not have access to tax exemptions. We know we are not alone in this belief; an Essential 

Report poll completed in April 2016 found that 64% of Australians think religious organisations should 

now be taxed.53 

13.3. Special religious education 

We have another unacceptable situation in regards to unqualified people coming into public schools 

and having ridiculous access to the impressionable minds of students. Special religious education in 

publically funded schools is at odds with the Australian Curriculum54 as developed by the Australian 

Curriculum Assessment and Reporting Authority (ACARA).55  

The ACARA Board consists of members who represent the Australian Government and all education 

streams across states and territories. The Australian Curriculum is taught in Australian government 

schools for reception to year 10 students.  Special religious education is also at odds with the national 

Early Years Learning framework ‘Belonging, Being & Becoming’ (2009) Department of Education and 

Training (Cth)56 that promotes inclusion and respect for diversity and guides the learning of children 

from birth to 5 years of age and through the transition to school in Australia.   

The Australian Curriculum has been developed over many years with the input and extensive 

consultation of actual expert educators, current teachers, principals and schools, academics, 

authorities and associations, state and territory educational authorities and major professional 

associations. Please see ‘Curriculum Development Process Version 6‘ (2012) by ACARA57 to 

understand just how extensive the development and consultation process has been to create the 

Australian Curriculum. The Curriculum has been accepted and adopted Australia-wide as being best 

practice and the appropriate content for the education of children.  

The Australian Curriculum does focus on educating children on understanding diversity and 

acceptance of difference. To allow the promotion of specific belief systems during school hours is at 

direct odds with the stated position of ACARA (i.e., the experts in the education of children) on 

religious education in public schools. In the Australian Curriculum, religion is represented as a study 
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‘about religion’ rather than study about a particular religious faith. The Australian Curriculum already 

has lessons on the diversity of religions in Australia, and lessons that focus on Australia’s Judeo-

Christian heritage. It also looks at different belief systems from around the world and throughout 

history. Clearly, the importance of educating children about religion has been acknowledged and 

extensively covered by the Australian Curriculum in an inclusive manner. 

To have a cohesive multicultural society there must be a basic understanding in the community of 

each other’s differences and similarities. There is abundant evidence that religious based 

organisations that have been allowed to operate programs in public schools have focused upon trying 

to convert children to their particular belief system, and have disseminated information that is not 

inclusive for all the diversity that occurs in the student population. Please refer to the ‘Report on the 

Review of the Connect Religious Instruction Materials’ (2016) by the Queensland Department of 

Education and Training58 and to Deanne Carson’s 2015 report ‘A critical analysis of you: an 

introduction’.59  

Dissemination of this sort of information can lead to certain children feeling unaccepted because of 

their difference, and could lead to bullying behaviours by classmates because of their differences. This 

is of great concern especially for LGBTIQ+ students who are not accepted because of their differences 

by some religious belief systems. Making the conditions available for such bullying to occur in 

publically funded schools goes against the Melbourne Declaration on Educational Goals for Young 

Australians (2008) by the Ministerial Council on Education, Training and Youth Affairs60 that states that 

public education systems must ‘provide all students with access to high-quality schooling that is free 

from discrimination based on gender, language, sexual orientation, pregnancy, culture, ethnicity, 

religion, health or disability, socioeconomic background or geographic location’ 

There are numerous opportunities for parents to allow their children to be educated in their choice of 

specific religious beliefs outside of official school hours. The vast majority of religious institutions 

already have in place educational opportunities aimed specifically at children. If parents wish to have 

their child’s education focused upon a certain religious belief, there are a great number of them out 

there to choose from. There is no place for this type of education to be allowed in publically funded 

schools during official school hours to the detriment of the available schooling hours for the teaching of 

the Australian Curriculum.  

13.4. National Chaplaincy Program 

The National School Chaplaincy Program (NSCP) was initiated in 2006.  Its purpose was to install 

religious workers into schools for “pastoral care”, despite the fact that there had been no research 

identifying such a need, and there still is not. Funding for the NSCP is conditional upon every chaplain 

being religious.61 

The NSCP has received criticism from parents, teachers, the Australian Psychological Society, the 

Australian Education Union, the Queensland Teachers Union and the Australian Council of State 

School Organisations.62 Public schools are secular by nature and must be open to students from all 

faiths and none.  The Australian Church is concerned that chaplains are recruited and trained by 

fundamentalist religious organisations.   Chaplains are employed almost entirely by evangelical 

organisations including Scripture Union Queensland, ACCESS Ministries, Schools Ministry Group, 

YouthCARE and Generate Ministries.   

The NSCP guidelines state that chaplains are not permitted to seek to convert students nor engage 

them in counselling; however, instances of both are widespread.  In recent times, providers of 

chaplains in schools have been documented publicly stating that their aim is to convert 

schoolchildren.  Throughout 2015 through to the 2017 school year, Secular Public Education63 has 
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regularly received numerous complaints from across Australia related to chaplains evangelising and 

proselytising in public schools.  This is done with programmes and activities initiated and/or arranged 

by the chaplain, such as Bible Clubs, JAFFA Clubs (Jesus A Friend for All), the SHINE program for 

girls, visiting evangelical bands and the advertising of Christian camps through school newsletters.  

Chaplains’ religious beliefs make them ill-suited to be able to support young people who are 

questioning their sexuality. The preference of the religious over the non-religious, for no reason other 

than their religiousness, is completely unacceptable in government policy. Such an explicitly religious 

program is utterly out of step with modern Australian society. Chaplains are unable to be advocates for 

the true interests of ALL students and it is imperative that students should be able to access guidance 

from a professionally qualified counsellor. 

As Dr David Zyngier stated in Education Matters Magazine: 

“As a former teacher and principal, and now education researcher, I find it unbelievable that our 

taxes are being used to put religious (and overwhelmingly Christian) men and women into our 

multicultural public schools to “help young students as they grow and struggle to find their place in 

life”. If parents opt to send their children to a public secular school then that is what they should 

get. This is the role for professionally-trained social and welfare workers accredited by the 

appropriate professional organisation and not a fundamentalist Church organisation like the 

Scripture Union and Access Ministries.”64    

13.5. Blasphemy laws 

In Australia, blasphemy law is a common law relic in all states except for Queensland and Western 

Australia where it has been abolished. Being able to comment upon or criticise a belief is a 

fundamental right under international law such as the UDHR and the ICCPR enshrined under the 

concept of ‘Freedom of Speech’. ‘Freedom of Speech’ does not include freedom to incite hatred, or 

freedom to act. 

The personal religious beliefs of Pastafarians compel us to speak out against inequality and harm, 

especially when that harm is done in the name of ‘religious belief’, because harm is harm, no matter 

what sort of pretty veneer or cherry on top you want to try to put on it. If your religious belief compels 

you to harm others then, quite frankly, your religious belief is wrong and we are not going to stop 

saying that and/or making fun of your beliefs at whatever opportunity we have. Truth is a defence in 

any defamation action. We have this right to protect others’ rights under the Right and Responsibility 

Declaration, and, we are simply following the tenets of behaviour of our religious belief, so there. 

Conclusion: The current extent of religious privilege in Australia is causing harm to other groups, 

especially those that are vulnerable. The vast amount of government public/social services that have 

been outsourced to religious institutions means it is imperative the institutions that receive government 

funding for supplying these services to the public are not allowed to discriminate in the supply of the 

public/social service. 

14. Religious discrimination 

Throughout history, there have been many different practices performed in the name of religion that 

have now been outlawed, or have never been contemplated as being allowable in Australian society, 

due to their infringement upon others’ human rights or fundamental freedoms. These things include, 

but are not limited to: 

 Slavery 
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 Killing non-believers 

 Death sentences for blasphemy or heresy 

 Burning ‘witches’ 

 Stoning adulterers to death 

 ‘Honour’ killings 

 Sati – widow burning 

 Child brides 

 Punishing rape victims 

 Female genital mutilation 

 Incest 

 Infanticide 

 Taking of female virgins as spoils of war 

 Selling your daughter 

 Punishing homosexual males for having consensual sex 

 Punishing left-handed people 

Whilst some of these things were outlawed simply due to their being covered by general criminal laws, 

others needed to be rectified by the passing of specific legislation. These limits on religious practices 

are seen as a necessary imposition to ensure that the fundamental human rights of all of Australian 

society are protected. 

The Australian Law Reform Commission (ALRC), in their 2015 report on ‘Traditional Rights and 

Freedoms’ stated that there are no Commonwealth laws that ‘significantly encroach on freedom of 

religion in Australia’.65 In light of the ALRC findings, no further legislation to protect ‘religious freedom’ 

seems either needed or warranted. 

Conclusion: Here is a list of things we thankfully do not let religious people do. If the ALRC, a body of 

legal experts, found no problem with the current state of religious freedom in Australia then, frankly, 

there is no problem with the current state of religious freedom in Australia.  

15. Medical care 

15.1. Contraceptives 

Presently in Australia, there is the unacceptable situation of health services that are run by religious 

organisations (that also accept government funding) being able to discriminate over whether they give 

contraceptive or fertility services. These facilities are supposed to provide healthcare to the public and 

the discriminatory organisational practice of not providing medical treatment to people should not be 

an area where a religious exemption applies. No organisation that is in receipt of public funds for 

providing a public service should be allowed to discriminate in this way. 

It was reported by Leslie Cannold in 2001 that a pregnant woman in a Catholic Health Australia run 

public hospital was refused proper medical treatment when complications rendered her foetus 

unviable, and she had to wait almost a week until sepsis set in before the foetus was removed.66 
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What a way to turn a terrible situation into something horrific and twisted. This sort of situation is 

where the right of the woman to reasonable health care has been denied by religious privilege. It is 

unacceptable that in Australia a woman cannot easily and readily access an appropriate medical 

procedure for the health condition that is requiring treatment. Such a situation is in direct opposition to 

the UDHR and CEDAW and must be rectified.  

Conclusion: Having or not having children is only the business of individuals, as is their right to 

access adequate and appropriate medical treatment. 

15.2. Medical treatment of minors 

Several religious groups have conscientious objections to particular forms of medical treatment. 

Examples include some eastern religions’ objections to the use of drugs, Christian Scientists’ 

opposition to medical examination and treatment based on their concept of disease, Scientology’s 

dismissal of psychology and opposition by Jehovah’s Witnesses to blood transfusions.67 

Allowing an adult to choose whether or not they wish to consent to particular medical procedures and 

a treatment based on their beliefs is perfectly acceptable. However, when it comes to the necessary 

medical treatment of children, the best interests of the child must override the beliefs of the parents. 

Even if refusal of medical treatment was considered a religious practice, the prohibition of this practice 

upon children is justified by ICCPR Article 18.3 and Elimination of Intolerance Declaration Article 1.3 

as an allowable limitation on the right to manifest religion or belief because the limitation is necessary 

for the protection of the rights of the child. The Australian Church considers any refusal of necessary 

medical treatment upon a minor to be a violation of internationally recognised human rights standards 

under a number of instruments.68 Obviously, this would only be applicable in situations where there 

was an immediate threat to the life or risk of serious harm occurring to the child without medical 

intervention, and would not apply otherwise.  

15.3. Child genital mutilation 

15.3.1. Female genital mutilation 

Female genital mutilation or female circumcision is the collective term for a number of different 

practices.69 Female genital mutilation is not considered a religious practice. It is generally accepted as 

having pre-dated Islam, Christianity and other major religions. Genital mutilation of young females is a 

traditional practice in many African, Asian and Middle-Eastern countries.  

All jurisdictions in Australia have passed legislation directly outlawing this ritual practice. Additionally, 

the Australian Law Reform Commission considered that female genital mutilation would constitute an 

assault under ordinary criminal legislation.70  

15.3.2. Male genital mutilation 

Although male genital mutilation is also a practice that occurred before the founding of the Abrahamic 

religions, it is now a practice of mainly the Jewish, Muslim and some Indigenous cultures. However, 

only the Jewish and some Indigenous cultures seem to have an age preference for when this ritual is 

performed. The Australian Church strongly feels that this ritual should not be performed upon a child. 

There is no reason the adherent of a particular belief should not wait until they have obtained the age 

of consent before deciding whether they wish to follow this particular ritual. Male children of these 

particular belief communities are not considered outcasts if they have not had this ritual performed. 

To protect female children from genital mutilation but not male children goes against the ideals of 

gender equality, and against the rights of the child to bodily autonomy if performed for any reason 

except for medical necessity. Male genital mutilation violates Articles 3, 19 and 24 in CROC relating to 
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the best interests of the child, protection from abuse and neglect and the right to the highest attainable 

standard of health.71 It also violates Article 7 of the ICCPR that prohibits cruel, inhuman or degrading 

treatment. However, there can be no questioning of the appropriateness of this practice when it is 

undertaken for necessary medical purposes. 

Even if considered a religious ritual, the prohibition of this practice upon children is justified by ICCPR 

Article 18.3 and Elimination of Intolerance Declaration Article 1.3 as an allowable limitation on the right 

to manifest religion or belief because the limitation is necessary for the protection of the rights of the 

child. The Australian Church considers any non-medically essential genital mutilation performed upon 

a minor to be a violation of internationally recognised human rights standards under a number of 

instruments.72 

16. Royal Commission into Institutional Responses to Child Sexual Abuse 

The Final Report by the Royal Commission into Institutional Responses to Child Sexual Abuse runs to 

over 17 volumes and reflects an exhaustive, comprehensive inquiry that ran for over five years.  The 

inquiry conducted 57 public hearings and 8,000 private sessions.   Approximately 4,000 institutions 

were reported to the Royal Commission, which heard from 1,200 witnesses over 400 days of 

testimony.  The Royal Commission uncovered the horrific extent of institutional child sexual abuse and 

found many institutions had failed children over many decades.  The Royal Commission has estimated 

the number of child victims in the tens of thousands.   Four hundred and nine (409) recommendations 

have been made.  

The Royal Commission has called for a systematic overhaul of the culture, structure and governance 

practices that allowed such horrendous child abuse. It would be neither possible nor appropriate to 

consider all the recommendations in this submission. 

As widespread as the abuse has shown to be, the Catholic Church across Australia has accounted for 

the greatest number of cases overall, with almost 4,500 alleged victims and 1,800 alleged perpetrators 

over the past 35 years.  The analysis found 7% of Catholic priests were alleged sexual offenders. 

In the Final Report Summary, on page 16, it was found that perpetrators were allowed to maintain 

access to children and often they were transferred to other locations. It was found that there was a 

systematic failure by the institutions to accept that child abuse was a crime with substantial, long term 

consequences for the victim, but was seen as a ‘mere moral failure’ on the part of the perpetrator.73  

A few of the major recommendations by the Royal Commission include:  

 religious ministers be forced to report information confided to them in confessional; 

 a new criminal offence be created for failing to protect children within an institution; 

 a new National Office for Child Safety be created; and  

 celibacy in the Catholic Church be voluntary.  

Catholic Archbishop of Melbourne, Denis Hart, has said he does not fully support some of the 

recommendations delivered by the Royal Commission.  In particular, Archbishop Hart does not 

support any changes to confession that would force a priest to report information to authorities.  

The Australian Church maintains that religious organisations have historically had a privileged position 

in Australian society.  Thus, the deference and preferential treatment accorded to religious 

organisations has in fact enabled much of the harm experienced by the victims of child 

abuse.  Religious organisations and their clergy have been allowed to escape accountability and place 



Page 19 of 25 
 

Religious Freedom Review Submission of CFSMA 

their religious law above Australian law.  This is not ‘religious freedom’; this is criminal behaviour. Until 

these organisations are held to account, they will always consider themselves and their actions, no 

matter how heinous, to be above the secular laws of this country.  

Dominican priest Tom Doyle, an American canon lawyer and previously a consultant to Pope Francis’ 

Pontifical Commission for the Protection of Minors was interviewed for an article in the Newcastle 

Herald on 4 January 2018.  He made it clear he believes it is essential for the Australian Government 

to apply pressure on the Church to act on the Royal Commission recommendation to name child 

sexual abuse as a crime in church law, rather than a sin or moral failure.74 The Australian Church 

agrees. 

The Australian Church believes highlighting these few points from the Royal Commission is important 

to reinforce our stance that religious freedoms should never infringe upon the fundamental human 

rights of others. Far from being the bastion of morality that they proclaim themselves to be, religious 

organisations have a terrible history of child abuse, condoning domestic violence and the covering up 

of criminal behaviour. As Cory Bernardi recently said, ‘Most Australians have no place, or don't have 

any time for moral lectures or virtue-signalling from people in an industry that has a very chequered 

history.’75 For once, on this point, we agree with him. The findings of the Royal Commission are one 

fundamental reason that the rights of the individual under the ICCPR must not be extended to 

organisations and all religious exemptions extended to them must be removed.  

Conclusion: Religious organisations are known to harbour and protect paedophiles and some are 

much worse than others are. They are not bastions of morality, and cannot claim to hold any moral 

authority in light of the findings of the Royal Commission. 

17. Aboriginal and Torres Strait Islander People 

Only one religious/spiritual group in Australia should have special protections for their religious 

freedoms. Aboriginal and Torres Strait Islander peoples have, in particular, suffered from 

discrimination imposed by Australian law. In addition to being denied the right to vote for many 

decades, various laws have permitted the forced removal of their children, prevented them from 

marrying, limited their freedom of movement and permitted their wages to be confiscated,76 as well as 

losing their traditional lands. Institutionalised racism and generational trauma are still adversely 

affecting Aboriginal and Torres Strait Islander people today. Additionally, in Australia, there is a terrible 

lack of knowledge, recognition and respect for Aboriginal religious and spiritual beliefs.77  

On 13 September 2007, the United Nations Declaration on the Rights of Indigenous Peoples was 

adopted by the United Nations General Assembly. The Declaration sets out the individual and 

collective rights of Indigenous people, as well as their rights to culture, identity, language, 

employment, health, education and other issues (UNHRC 2007). The Australia Government officially 

endorsed the declaration on 3 April 2009. Despite this, Aboriginal and Torres Strait Islander people 

are still highly disadvantaged in Australia. 

According to data from the Australian Bureau of Statistics, in 2011, there were 669,900 people, 

representing 3% of the total Australian population who identified as Aboriginal and Torres Strait 

Islander. However, in her 2017 United Nations Report, Special Rapporteur on the Rights of Indigenous 

Peoples, Ms Victoria Tauli-Corpuz, found that Aboriginal and Torres Strait Islander people made up 

27% of the total Australian prison population in 2016, something Ms Tauli-Corpuz described as a 

‘major human rights concern’78 and stated that urgent measures should be taken as a national priority.  
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As of 2015, 35% of all children placed in out of home care were Aboriginal or Torres Strait Islanders. 

At that time, Aboriginal and Torres Strait Islander children numbered just 5.5% of all children 0-17 

years old in Australia. As Ms Tauli-Corpuz stated in her report ‘In 1997, the year in which the report 

entitled ‘Bringing Them Home’ was published, Aboriginal and Torres Strait Islander children 

constituted 20 per cent of children in out-of-home care. By 2016, that figure had increased to 36 per 

cent, with Aboriginal and Torres Strait Islander children being 10 times more likely than non-

Indigenous children to be in out-of-home care.’79 

Recent estimates show that an Aboriginal and Torres Strait Islander male born in 2010-2012 is likely 

to live to 69 years, approximately 10 years less than a non-Indigenous male. An Aboriginal and Torres 

Strait Islander female born in 2010-2012 is likely to live to 74 years, whereas a non-Indigenous female 

is likely to live to 83 years. Babies born to Aboriginal and Torres Strait Islander women are almost 

twice as likely to die in their first year as those born to non-Indigenous women. 

The leading causes of death for Aboriginal and Torres Strait Islander people living in NSW, Qld, WA, 

SA and the NT in 2015 were coronary heart disease, diabetes, chronic lower respiratory disease, and 

lung and related cancers. Tuberculosis notifications were 11 times higher for Indigenous people than 

for Australian born non-Indigenous people in 2009-2013. In 2015, hepatitis C notifications were five 

times higher for Aboriginal and Torres Strait Islander people than for non-Indigenous people. 

For many Aboriginal and Torres Strait Islander people, spirituality and religious belief are integral and 

intrinsic parts of their culture and identity, and the fact that those aspects have survived ‘is testament 

to the strength and resilience of Aboriginal and Torres Strait Islander cultures.’80 However, significant 

barriers do persist to the full expression of cultural and spiritual beliefs. These barriers include access 

to traditional land, the recognition and protection of sacred sites, and the loss of language. As such, 

‘special protection’ needs to apply to enable these belief systems to flourish. As recommended by UN 

Special Rapporteur, Mr. Abdelfattah Amor, Aboriginal and Torres Strait Islander must be able to 

maintain connection to their lands and sacred sites.81 

Aboriginal spirituality comes from a person’s sense of belonging to the land, the sea, and other people 

and to one’s culture. It is an expression of cultural heritage, and it is inherent in stories, ceremonies 

and dance, values and structures. These multifaceted and many belief systems provide a depth of 

belief and give the ‘answers to the great universal religious questions of humankind, the questions 

about origins, meaning, purpose and destiny’.82  

UN Special Rapporteur for Indigenous Peoples, Erica-Irene Daes, has stated that Aboriginal beliefs 

and spirituality are intrinsically linked to the land generally and to certain sites and objects of 

significance in particular. Their preservation is fundamental to the spiritual and religious life of 

Indigenous people.83 As Lorraine Inje, Chairperson of the Aboriginal Language Centre stated in 1997: 

‘There can be no reconciliation without justice. Justice for indigenous people can only be brought about 

by the acceptance, recognition and appreciation of the spiritual connections that indigenous people have 

to traditional lands.’
84

 

The Australian Church acknowledges that Aboriginal and Torres Strait Islander groups need to affirm 

and express their identity collectively, and that sometimes this involves the right to exclude. For 

example, in certain situations it would seem acceptable for an Aboriginal and Torres Strait Islander 

group to protect its cultural identity and beliefs by excluding non-Indigenous people, and for them to 

maintain their tradition of men’s and women’s business. This is in line with statement made by the 

United Nations, in regard to the ICCPR, that: 

‘Although the rights protected under article 27 are individual rights, they depend in turn on the ability of 

the minority group to maintain its culture, language or religion. Accordingly, positive measures by States 



Page 21 of 25 
 

Religious Freedom Review Submission of CFSMA 

may also be necessary to protect the identity of a minority and the rights of its members to enjoy and 

develop their culture and language and to practise their religion, in community with the other members of 

the group.’
85

 

Conclusion: it must be acknowledged that Aboriginal and Torres Strait Islander people are suffering 

from actual harm in many areas due to institutionalised racism and generational trauma, and that 

some of this harm stems from a lack of understanding and acknowledgment of Aboriginal and Torres 

Strait Islander spirituality and religion, and its vital importance in Aboriginal and Torres Strait Islander 

culture and identity. Legislation relating to matters such as Aboriginal and Torres Strait Islander health 

care, social services, cultural heritage and land rights should make certain that Aboriginal and Torres 

Strait Islander religious and spiritual beliefs are given ‘special protections’ and ensure their rights to 

their culture. 
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